But until Almonacid v. Chile, the Tribunal never required judges to directly apply the Convention. It always left the question of how to secure such compatibility to the judicial authorities' discretion.
The doctrine of conventionality control, by contrast, requires, as a matter of international obligation, that the Convention be incorporated as domestic law. At least that is how the doctrine appears to be understood by the Court, and how it is explained by Judge Ferrer Mac-Gregor. The Court also requires States to grant the Convention a higher status than any other domestic norm: in Almonacid v. Chile, it announced that domestic judges must check the compatibility of all State action, whether constitutional or legislative, with the American Convention as a matter of international and domestic law. 4 But neither the text of the Convention nor the general principles of international law specify how, exactly, the Convention should be domestically incorporated, or if it should rank at any particular level in the domestic system.
In addition, the conventionality control challenges the traditional concept that a State may commit itself to protect human rights by ratifying a human rights treaty, but those rights may not be self-executing on the domestic plane. By instructing domestic courts not to enforce national laws that violate the Convention, the treaty becomes self-executing regardless of what the domestic legal system establishes. As such, the conventionality control makes the Inter-American Court, rather than the State, the final interpreter on how the American Convention should be translated into domestic law.
This understanding resembles the European Union (EU) model more than it does the European human rights system model. Community law dominates domestic law in the EU. European law could not be overridden by domestic law. 5 This is exactly the same position that the Inter-American Court takes with regard to the American Convention. But the Convention is a human rights treaty that neither creates nor intends to create an inter-American legal system. Indeed, the Inter-American Court's position is even more extreme than the requirements and practices of a fully developed integration system such as the EU. European national courts have accepted the supremacy and direct effect of community law and routinely set aside national legislation when it conflicts with EU laws. 6 Yet European domestic courts have not accepted the idea that European law prevails over domestic constitutions as is required by the Inter-American Court.
By placing the Convention above national legal orders, including national constitutions, it appears that the Court conceives of the Convention as a federal constitution, transforming the Court into a federal supreme court. For instance, the Supremacy Clause of the U.S. Constitution not only stipulates that the Constitution, the laws of the United States, and international treaties "shall be the supreme Law of the Land" but also commands local and state judges to disregard any other conflicting rule in the laws or constitution of their state. 7 This is exactly what the Court requires from Latin American judges. But, again, the Convention is not a federal constitution. The Organization of American States is not a federal State. And the Inter-American Court is not a federal supreme court.
No conventionality control or similar theory has been adopted by the European Court of Human Rights (European Court). The strong debate on whether the European Court should provide "individual" or "constitutional" justice is well known. 8 Those who see the European Convention as a constitution and the European Court as a constitutional court argue that the European system has many constitutional characteristics and is increasingly acquiring constitutional status; the European Convention is "a constitutional instrument of European public order." 9 Similarly, Judge Ferrer Mac-Gregor explains that conventionality control contributes to the construction of an intra-regional legal order, or the formation of a ius commune.
But no one in Europe argues in favor of granting the European Court the power to nullify domestic legislation, or that domestic courts must exercise conventionality control of domestic legislation, including the constitution, as the Inter-American Court does. As Judge Ferrer Mac-Gregor says, some compare the InterAmerican Court to a "kind of constitutional tribunal for the region." The clearest expression of the Court's role as an inter-American constitutional court is when the Inter-American Court both asserts the incompatibility of a domestic norm with the Convention and also assumes the power to invalidate those domestic norms as it did in the famous Barrios Altos v. Peru case. The Court decided that Peru's amnesty law was incompatible with the American Convention, and ruled that "consequently, [the law] lack[s] legal effect," 10 and even that the lack of legal effect "has generic effects" beyond the Barrios Altos case itself. 11 Barrios Altos and Almonacid, read together, show that the constitutionalization process is a project that the Court initiated a decade and a half ago. It is ambitious, but surprisingly has not generated the strong debate that is taking place in Europe.
In this absolutist approach, the Court asks local tribunals to exercise both judicial review and conventionality control, even if those tribunals have no such constitutional authority. The Court ignores that Article 2 of the Convention requires that the rights be guaranteed in accordance with "constitutional processes." As Judge Ferrer Mac-Gregor explains, the Court tries to overcome this by stating that judges should exercise conventionality control within their powers, despite the fact that judges, in most countries, must apply their constitution. How can judges exercise conventionality control in a country where judicial review is concentrated in a constitutional or supreme court? 12 Additionally, several Latin American constitutions explicitly require the compatibility of international treaties with the constitution and allow constitutional courts to declare the unconstitutionality of treaties, even where human rights treaties are granted a special status. 13 Moreover, the Court has required that judges perform this conventionality control ex officio or sua sponte, when in many countries judges are forbidden to do so.
The conventionality control theory is also used by the Court to impose its authority as final interpreter of the Convention. The Court argues that the parameter of conventionality control is not only the Convention, but also its own case law. The Court is betting that Latin American tribunals, despite coming from the civil law traditions, with a lesser emphasis on case law and precedents, will follow the Court's jurisprudence. If the conventionality control theory is successful, then there could be thousands of judges interpreting the Convention through the Inter-American Court's jurisprudence. Domestic judges will become inter-American judges at the national level.
There is some logic to the proposition that domestic tribunals should follow inter-American precedents. The opinions of the Court have highly persuasive force, as they come from the judicial body created to interpret the Convention. Consistency and procedural-economy reasons also call for courts to follow those precedents. In fact, many Latin American judges in many countries follow the Court's jurisprudence. If states do not follow the Court's interpretation it is possible that eventually the Court may rule on the case according to its own precedent.
However, the Court's insistence that judges view its case law as binding precedent may be problematic in two ways. First, although policy and judicial economy reasons may justify adhering to the Court's decisions, such reasons do not create a legal obligation. The treaty does not establish that the Court's decisions are binding on States not parties to a particular case, or that national courts must respect the Court's jurisprudence. Article 68.1 requires states to "undertake to comply with the judgment of the Court in any case to which they are parties," but is otherwise silent.
Second, the Court's approach fails to acknowledge and give due weight to the jurisgenerative role of its fellow courts in the region. In fact, Latin American judges had been using the Convention to interpret constitutional rights for decades prior to Almonacid, and have often had the opportunity to interpret how a provision of the Convention applies in a particular matter before the Inter-American Court does. 14 Recently the Court has been citing, on a regular basis, domestic decisions that are consistent with its own interpretation of the Convention. 15 The weakness of the Court's approach, however, is that its citation of domestic cases is very unprincipled. The Court has no proper theory on the value of those Latin American precedents in interpreting the Convention.
According to the conventionality control, as Judge Ferrer Mac-Gregor describes, national judges are proper interpreters, guardians, and enforcers of the Convention, just as the Court is. Thus, the Court should analyze this national jurisprudence and respect its authority. The Court should also be more serious about the oftenmentioned jurisprudential dialogue, meaning the reciprocal influence between national courts and the InterAmerican Court. In a true dialogue the Court would discuss national courts' jurisprudence in an open-minded yet critical fashion. 16 Judicial dialogue implies "reciprocal intellectual give and take," 17 rather than the Court's recitation of national precedents. As Judge Ferrer Mac-Gregor explains, the conventionality control could serve as a bridge to increase judicial dialogue, but so far the Court had failed to use that bridge.
On the other side of the coin, conventionality control requires national courts to apply the Convention as interpreted by the Court. Thus, in cases where jurisprudence from the Inter-American Court exists, as Judge Ferrer Mac-Gregor explains, the degree of freedom for national courts is limited. However, there are several 15 For instance, in Sarayaku, the Court cites national legislation and case law relating to prior, free, and informed consent by indigenous peoples from countries that had ratified the Convention (Argentina, Bolivia, Chile, Colombia, Costa Rica, Ecuador, Guatemala, Mexico, Nicaragua, Paraguay, Peru, and Venezuela), countries that had not ratified the Convention (Belize, Canada, and the United States), and even countries outside the region (New Zealand 
An Alternative Approach To The Conventionality Control
The doctrine of conventionality control seeks to embed the American Convention in national legal systems in order to provide solutions where subsidiarity fails. 20 To be effective, the principle of subsidiarity generally relies on functioning democracies, particularly those with an independent and effective judiciary. For decades, the Court did not have this privilege, as most of its cases involved issues where grave and massive human rights violations took place, or where the national courts were either powerless or unwilling to intervene. So, perhaps it is not surprising that the Court sought new tools and theories to deal with these structural issues and problems. Rather than giving leeway to Latin American states on how to incorporate and use the Convention, the Court took a more forceful position, requiring that the Convention be fully integrated into the domestic legal system.
Today, however, after almost thirty years of a sustained move to more stable democratic governance in Latin America, the Court should have more confidence in the judiciaries of the region. Indeed, as noted above, the Court was following a trend initiated by Latin American constitutions when it insisted that courts grant constitutional status to human rights treaties. 21 In many states, the Convention is already incorporated into the "constitutional bloc," which refers to a cluster of laws and norms, including the constitutional text as well as certain treaties with constitutional status, against which judges must review legislation. In these countries, however, the conventionality control became part of the judicial review due to the decisions of the constitutional framers; it was not imposed as a legal obligation coming from the Inter-American Court.
If the Court were to reconceive the conventionality control as a partnership with national courts, it could again embrace the foundations of the subsidiarity principle: domestic actors are better suited to understand the most effective way to internalize human rights norms in their local context. This alternative approach understands that the conventionality control facilitates and promotes socialization 22 and transnational processes 23 and acknowledges the role that domestic courts play in promoting (or hampering) social change 24 and domestic implementation of international human rights law. 25 Domestic courts operating within this newly expanded inter-American system, and having to justify or criticize the State's official policies in terms of the inter-American human rights discourse, become essential actors in this socialization process. 26 This inter-American discourse influences and could strengthen domestic courts.
At the same time, domestic courts become a source of legitimacy and authority for the decisions of the Court. If national courts use the inter-American precedents, they provide the Court with social legitimacy. The Court needs to be aware that its authority and legitimacy depend, in large part, on the existence of a community of Latin American judges who are engaged with its precedents and interact with it, but who also monitor the Court's decisions and standards by applying (or rejecting) them.
In other words, the Court should see Latin American judges as active participants in the creation of interAmerican law. In fact, since the Court decides only about a dozen cases per year, national judges will often act with no specific interpretive guidance. The only precedents on the content of the Convention will come from those domestic judges. 27 This decentralized system of conventionality control is already creating a strong Latin American jurisprudence on the Convention. 28 This alternative approach also calls for the Court to recognize that while many Latin American tribunals had been applying the Convention before the explicit requirement made by the Court, many other Latin American courts did not. Similarly, after Almonacid some tribunals embraced the conventionality control doctrine. 29 But it is also the case that some high courts squarely reject the decisions of the Inter-American Court either in concrete cases involving their own countries or by refusing to apply inter-American precedents. 30 Thus the Court should understand its relationship with local tribunals as a strategic and somehow contested partnership.
Further, domestic judges, unlike the Court, apply both domestic law and international human rights law. Thus the Court should reject the idea that national courts are "a simple compliance mechanism for international law; in effect, not judges, but police." 31 In this new approach the Court needs to understand that for national judges, the Convention is only one element in the mosaic of different constitutional and legal provisions. Thus, national interpretation may differ considerably from an interpretation based on the Convention alone, as the Court does. 32 Additionally, national judges should have flexibility to decide cases, taking into consideration not only the case law of the Court but also their evolving socio-political, economic, cultural, and historic context. For these reasons, the Court must accept that national courts should have at least a "modicum of independent interpretative authority." 33 In the following paragraphs I provide examples of the new model and partnership that I am proposing. In Bulacio v. Argentina, the Court established that it was a violation of the American Convention for states to apply the statute of limitations in a criminal case investigating the excessive use of force by police which resulted in a youth's death. The Court ordered the reopening of the criminal case. 34 When reviewing the resulting petition to reopen the case, the Argentine Supreme Court was very critical of the decision of the Inter-American Court because it restricted the rights of the police officer who was being accused of the death of Mr. Bulacio. But the national court, despite these reservations, said that Argentina was under a constitutional and international obligation to comply with the inter-American decision. 35 In other words, despite disagreeing with the InterAmerican Court's decision on constitutional grounds, the Argentine court accepted the ruling and enforced it. In its decision on supervising compliance with its judgments, the Court referred to the decision of the Argentine court, but without mention of the Supreme Court's critique. Further, it failed to acknowledge the importance of a high tribunal ordering compliance with an inter-American judgment as a matter of obligation, and despite its own disagreement with it. 36 A true partnership would have required engaging in a conversation where the Court could have expanded its reasoning justifying the decision, and acknowledging the importance of the national court's approach. Not only did the Court fail to do so, but it said that the obligation to investigate the case was still pending. It spoke not a single word supporting the local judges' courageous decision.
In a subsequent case, reflecting the concerns expressed by the Argentine Supreme Court, the Inter-American Court changed its case law on this point, but without much explanation. 37 The Court did not acknowledge that it was changing its prior decision nor that it did so based on the critique by Argentina's tribunal, as it would have been required under my proposed model. In fact, we know that these were the reasons for the change. In a separate opinion, Judge Garcia Ramirez referred to "the reflections that the Supreme Court of Argentina has revealingly and constructively expressed in its decisions" 38 and added:
[t]he coordination of the continental [sic] system of human rights, in the defense of human rights, should be the result of a protective trend of dialogue combining the contributions of the international and national jurisdictions. The construction of a corpus juris and its applications are the product of collective thought, which, in turn, is the expression of convictions, values, principles, and shared work . . . . Hence, an international tribunal will more than welcome the reflections of a domestic court. 39 Even with this clear message, Judge Garcia Ramirez made no explicit reference to the decision of the Argentine Supreme Court. Nor did he acknowledge that the Inter-American Court was changing its case law. Significantly, Judge Garcia Ramirez insisted that the Court "has not changed its view. It has more specifically or better formulated it, acting on the concerns raised by the domestic courts." 40 In order to meet my criteria for what constitutes a genuine dialogue, the Court should go further than Judge Garcia Ramirez's statements. In a revised conventionality control model, the Court would engage with the Argentine Supreme Court's reasoning. It would recognize the appropriateness of the domestic decision; and it would explicitly acknowledge the change in its own previous decision based on the critique of a domestic tribunal. In this way, the local courts would know that the Court (and not only a single member of it) is willing to engage and recognize the contributions of local judges in the creation of inter-American law.
Another example on how to make a true partnership refers to some of the promotional activities of the Court. The Tribunal has the practice of organizing sessions in different countries. During those special sessions, in addition to its hearings on specific cases, the Court organizes seminars or workshops. For instance, during its 51st Special Session in Paraguay, the Court organized a seminar on "Inter-American Justice and Judicial Dialogue." 41 The panelists were judges and clerks from the Inter-American Court. For the panel on "Conventionality Control and the Impact of the Inter-American Court's decision: A Comparative View," the panelists were the President and Secretary of the Court. Similarly, during its 53rd Special Session in Honduras, the Court organized another seminar with the same name. The keynote speaker in this seminar was the President of the Inter-American Court, Judge Sierra Porto and the four panelists were the Secretary of the Court and three law clerks from the Court. 42 Not a single domestic judge was invited to either of these seminars to make a presentation about conventionality control or judicial dialogue from a national perspective. No national judge was asked to present on how they apply the Convention, what challenges they face in using the case law of the Inter-American Court, how the inter-American case law is translated domestically or their views on how to improve the Court's engagement with the local judiciary. Inclusion of domestic judges would have been an example of what a genuine partnership in the construction of conventionality control requires.
Conclusion
Despite the shortcomings of the Inter-American Court's analysis and use of the conventionality control, I firmly believe in the need for an integrated inter-American model that merges Latin American constitutional law and inter-American law. The Court should develop this integrated model in a serious, consistent, coherent, and systematic way. My basic proposition is that the Court must assume that Latin American judges are essential and central actors in this new framework. Domestic judges are at the forefront of developing the scope and content of the Convention. In most areas and in most situations, national judges will be the first to interpret the Convention. In many instances, in fact, there will be strong and firmly developed case law prior to the Court's intervention. In order to succeed in the Convention's domestication process, the Court must recognize the important political role that judges play. As judges are the ones deciding the content of constitutional and conventional rights, the prospect of success for the Court relies heavily on how those judicial authorities follow its determination. As such, the Court needs to become an ally of judicial authorities at the national level and also transform them into its own allies. The first step in this direction will be to take seriously what judges are saying and deciding in similar situations. It requires the Court to engage in a substantive bidirectional dialogue with national judges.
